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1 for John Wozrall, at 


LVI. 


in Bell-Yard near Lincoln's In. 


5 2. Levying War againſt the King. 3 
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HAT unhappy! Situa- 
tion to which many 
© Britiſh" Subjects have 
b ee (namely, to have 
= by their Honours, their Blood, their 
Lives and fortunes all at Stake u 

| thei Trials for H igb Treaſon) 

1 mach & it proper at this time, to — 
8 _ this” nue reatiſe concerning thoſe 
Species of Treaſon, and the Queſtions 
| 3 to be made upon them, 
ph which are ſhortly to be the 9 

of the publick Attention. 

3 ect. 2. By the common Law ef 
England there was great Incertainty - 
4 to the ſeveral ame of Sorts of + 
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4 A fort Diſſcwvſe - 
5 Treaſons. Beſides thoſe Offences which 
| Treaſon by Star. 25 Ed. 3. ch. 2 
commonly called the Statute Je prodi. 
_ © #10nibus, many others (ſome of them 
of a low Degree, and others very looſs _ 

| and uncertain in cheir Deſoription) | 

| | had been adjudged High Treaſon, Of 
the firſt were violating the Nurſe of 
fl One of the King's C ildren, killing 

| 

ö 

1 

; 


the King's Meflenger, Oc. of the lat- ©: | 
ter, aceroaching Royal Power, in 
ſhort almoſt every Offence that was or 


' ſeemed to be a Breach of the Faith _ 
an Allegiance due ta the King ws KF 
| by  ConfiruRtion, and Conſequence, ww # 
and Interpretation, raiſed into the OE FF 
© fence of High, Treaſon. 1 He Bip _ 
r 
Seck. 3. High Treaſon, in Lat 
Proditio, is an Offence that is mow e 
immediately agsiaſt che Perſon or 
Government of the King. The Safe- - 
are highly concerned in the Pre ſerva- 
' tion of the King + Perſen, his Digait7 
and Government, The Laus bare 
therefore, under the ſevereſt Penalties, 
in them all poſſible Security. Te 
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BELLS <> of High Treaſou. Ee 7 

Sis; Laws, and in return is bound to 

bear ttue Allegiance to the King. 

Thence the Breach of this Allegiance 

is called proditio, and every Ind ictment 
for it, lays the overt Act to be done 
Proditorie, as importing a Breach of 
chat Truſt which is due to the King; 
and l alſo charges it to be againſt the 
Duty of his Allegiance, and againſt 
the King's Peace, his Crewn and 

Dignity. Therefore an Alien Ene- 

my, as ſuch, invading this Kingdom, 

cannot be a Traitor; becauſe he owes 
| no Faith, he violates no Truſt. He 
kv may be put to Death as an Enemy, 

8 buy the Law of Nations, if a more mo- 
derate Courſe does not obtain between 24 
our Sovereign, and the Sovereign of =}? 
% ⁵ĩnf 89 = 

Sec. 3. But if an alien amy, or even 
an Alien the Subject of an Alien Ene- 
my, reſides here and enjoys the Be- 

_ nefit of the King's Protection, he is 

capable of committing High Treaſon, 7 

and of being puniſhed. accordingly. 

The difference in the Indictment be. 

ing that it ſhall ſtile the King only, 

Dis Tord; and not his natural Lord: 

daut it ſhall conclude againſt the Duty 

1 * H. P. C. cb. 13. 
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2. ſo high à Claim to Allegianee 
Part of the that it has 
een obſerved by a Writer of v 
bigh Authority, chat Treaſon agai 


were made in his Favour, But, a- 


ving the Authority of the Book, the 
| Inſtance of Ralph Gray puniſhed by 


Ed. 4. not only (ſays the Book) for 


His Rebellion againſt himſelf, but: alft . 
Jiecauſe of bis Perjury and A 
which be had aone t King H. 6. 1 1 
ſay, this Inſtance does not come WR to 
the Propoſition intended to be bo proce, 
r 


= 
2 | 
3 Edward the th, and was punithed for 
that; the additional Charge 
1 err and Doublenes i to K. His. 
Is only Matter of Aggravation, to ten- 
der the Criminal odious even to the 
Partizans of the Houſe of Lancaſſen. 
2. Our Author was too learned + , 
=. 7 fe that whe Puniſhocus of 1255 „ 


For, ff, It appears that R 
ks guilty of High Treaſon 


ha Helo of alt 
; This Bu Prince, RY 


an Uſurper in fall Foſſeſſion, in com- 
paſſing his Death, has been puniſhed 
the true Prince on his regaining 
the Sovereignty, unleſs the Attempts 


therefore 
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” of Pe Traaſo. vs. 
1 ——— Obdege 4 | 
guy and Doubleneſs. It is fufficient : 
0 fay that Whether Ba. 4. added as 
our Author ſoppoſes, or not, wick re- 
& to Offences committed againſt 
en. 6. it will not be doubted that 
Hen 6. and his Pather, and Grandfa- 
ther puniſhed Crimes committed ar 
gainſt themſelves during their 'PoF- 
Es of the Sovereignty, and more 
Eſpecially the Crime of Treaſon in 
ee the Claim of another ** 
* 5 
Got 6. Allegiance is divide: * 
* which is antecedent to, or 
We ent of any expreſs Qath' or 
Engagement, or, 2. Expreſs," which | 
ins in Oaths, e. By bb Breach 
"bf iche Holt ef Mett, "the Griese «uf 
High Treaſon is conſiituted. ee 
this Allegiance ie either, rſt, Natu.. 
ral, which in all Times and Places | Nh 
binds all Subjects born within the 3 
I King's Allegfance, or, 2. Lell. 


=_ 


- |. which obliges Aliens, only, during 
mach Time as they refidejwithiy. wS 23 
© King" Dominfions, and enjoy hi Prov» 
. * 70 Co. youre Gale, * * - = 
9 2570 a 4881 . 
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S8 4 ſhort Diſceowſe 
_- Se; 7: I have ſaid that natural! 
Allegiance binds in all Times and 
Places, becauſe nothing can be more 
certain than this Poſition, that a 
natural - born Subject cannot put off 
or diſcharge his Allegiance . to his 
Natural Prince, by ſwearing. Alle- 
| 49: putting himſelf under the 
Protection of a foreign Prince: for, 
the natural Allegiance cannot be 
diſcharged, without the Conſent of 


that Prince to whom it is due. 


© Chuſe of Diſcontent..., .. ._ 


. I Hale H. P. C. ch. 13. P. 96. ; Nor 
is this a Notion peculiar to the Laws 
of England, or of Great Britain. 
King Charles the XIIth of Sweden 

| added by it in the Caſe of Count Pat. 
kul;z and we may venture to appeal 

on this Head to the Law Writers of all 

the great Kingdoms and States in Eu- 
_ rope. They all hold the ſame Doctrine, 

their Sovereigns all practiſe it, as 
they ſee. Occaſion; and a 2 


Opinion can only prevail among Sol- 


diers of Fortune, or Men who leave 


their Countries for Hardſhips on Ac- 
count of Religion, or fome other 


A 
* * 1 Py 
* * 


Sect. 8. It may be very true, 


that in the Wars of King Wik 


Site, againſt their Native Country, 
who. bein 8 1 were 
5 War, and not 
5 a, rocks but this was owing to a 


Foots, and ib Roman Cat 
. 2 followed the Fortunes of King 


the Account of their Religion: The 
Armies of both Sides had ſuch Num- 
: ee 00 eb 5 and Refugees, as to 


F Hb: Frei. 


Wr 4 
many Perſons did bear a [wy on each 


Moderation, at that 'Time extremely 


E ty z 


great Numbers 
of Great Britain, 


the. — 


— 


the Second, and gone with | 
m, or after him, into France, in 
— Manner, Multitudes of natural 


born \ Frenchmen: had, on the Re 
vocation of the Edict of Nants, . £3 


ken Refuge in theſe Ki 


ke Regiments of them: 


$0. oo Forbearance, with Noeſpect 
to the Execution of the Laws 


of Treaſon upon ſuch Perſons, ſeems 
to have been mutually neceſſary at 


that Time. But it will hardly be 
wn that the like Indulgence: was 
_ extended to any who changed — ; 
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10 4 ſhort Diſcou 
Bello; on the contrary, ſuch Perſons 
were always confidered and treated as 


Traitors. Vide Lindfay's Trial, 3 Au. : 


St. Tri. Vol. 5. p. 508, &c. N. B. he 
was tried upon a new Act of Parlia- 


ment againſt going into France. 


Sekt. 9. Having premiſed thus muck 


concerning Treaſons at the common 
La, the general Notion of Treaſon. 


5 


and the Nature of Allegiance origi- 
nal, or expreſſed, and natural, or lo- 
cal, we come now to that famous Sta- 
tute 25 Ed. 3. which, for the Safety _ 
of the People, declared or enume- 
rated the Crimes which ſhould be 
deemed High Treaſon; taking ne 
more of it . relates to the Of⸗ 
fences which are now more particu- 
larly under an Examination, as fol- 
lows: © tem, Whereas divers Opi- 
e nions have been before this Time, 
in what Caſe Treaſon ſhall be ſaid, 
„ and in what not; the King, at the 
Wh Requelſt of the Lords and of the 
Commons, hath made a Declara- 
tion in the Manner as hereafter fol- 
*-loweth; that is to ſay, When a 
Man doth compaſs or imagine the 
Death of our Lord the King, or 
© our Lady his Queen, or their &- 
JJV) Co i paw eg, 
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4 deſt Son and Heir; or if a Man 


do levy War againſt our Lord the 
* King in his Realm, or be adhe- 


e rent to the King's Enemies in his 


« Realm, giving to them Aid and 
Comfort in the Realm, or elſewhere, 
% and thereof be provably attainted 


| © of open Deed, by People, of their 
1 


© rehearſed, that ought to be judged 


„ Treaſon, which extends to our 


„Lord the King and his Royal Ma- 
* jeſty, and of fuch Treaſon, the 
© Forfeiture of the Eſcheats pertain- 
eth to our Lord the King, as well 
of the Lands and Tenements holden 


of others, as of himſel ff 


* 


3 2 Sect. 1o. There are three Branches 
"1 of Treaſons declared by this 8 tatute, 


which we ſhall more particularly treat 


of; vis. 1; + The compaſſing the 
Death of the King, and declaring the 
ſame by an Overt- Act. 2. The le- 
vying War | ainſt the King. 3. Ad- 
Hering to the King's Enemies, and 
declaring the ſame by ſome Oyert-a&. 
As to four other Sorts, namely, Vio- 
lation of the King's Conſort, his el- 
det Daughter unmarried, or the 
Prince's Wife; counterfeiting the 


great 
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Gt of privy Seal, or the d 
ling the Chancellor, 896. doi 4 
chthe Office; we ſhall not -make any 
further Mention of them 
__ Se. 11. Proceed we therefore to 

5 confider the firſt ſoft of Treaſon men- 
tioned in this Statutk, and which is 
indeed of the higheſt Degree, ins. 
e ang war the King's Death; "and 
| here are to be conſidbred, 1, Who 
may beguiltye his Treaſon 2. Who 
| 2 ch a King ägainſt whom 
is Treuſon may be committed? 
1 What is ſuch 'n {compriſing or 
ining his Death. 4. What Overt- 
3 of ſuch dom: 

_ TE to . eſt. Point it 

"ES has been alrealy-ſaid, that all ndtural- 

|  Sorn\Subjefts;andall Aliens, Friahds. 
bor Premies, living under the Kings 
TPTeotection, oe n either 
'  -watural or local, and may beguilty of 
his Crime. Cb. 6. G u⁰ \Caſe. 
mhe⸗ ipal and Moſt Hliffeult Que- 
mon upon this Point is, What: ſhall 
5 che done totan Alien, who being the 
Pro to 5 Ambaſſador here of u foreign Prins, 
5 PR - *Gonſhires apainſt the Eife of tHe King, 
Wes * N — him. 
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of High Treaſon. 13 
Some of the Civilians think he is not 
to be dealt with as a Traitor, but as 


an Enemy. Indeed it would he ab- 


ſurd to ſay, that the King's ſafe Con- 
duct and Protection ſhould ' defend 
him in acting contrary to the Duty of 
an . and in his Endea- 


vours to deſtroy the King that granted 


them. Fruſira Legis auxilium implo- 
rat . in legem committit. But others 
think more favourably, and that he is 

not to be puniſhed by the Prince to 

whom he was ſent; but is to be ſent 

back to be puniſhed by the Prince who 
ſent him and this hath more com- 
monly obtained in Practice, chiefly to 
avoid the making of extreme Pre- 
cedents, which might afterwards hap- 
pen to be produced againſt the very 
Courts which made them: But this 


Temper among Princes is rather 


founded in Policy than in Juſtice. 
Sect. 13. As to the ſecond point a 
King de facto or King for the time 
being, is a King within this Statute. 
And no other Perſon but the King in 
Poſſeſſion is, or can be, or ever was 
King of this Realm (or of England 
before the Union) ſo. as to have the 
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and Royal Prerogatives in his Favour: 


And this has been the Judgment of 
the Learned even in the Times of 


Ed. 4. who claimed to be King 4e 


Jure. 9 Ed. 4. 1.b. Bro. Treaſon 10, 
32. and in the ſame Reign it was 


ſettled that all judicial Acts of Hen. 6. 
and Pardons and Denizations by him, 


while he was King, were valid, But 


where Eward 4. had granted a Pardon 
before he came to the Crown, and 
afterwards became actually King, that 


ſuch Pardon was void. 9 Ed. 4. 1. b. 
2.4. To this purpoſe is alſo Sar. rr 


H. J. ch. 1. Which declares that all 
Subjects are bound by their Allegi- 
Aa ance to ſerve their Prince and Sove- 


reign Lord, for the time being, in his 


Wars, for the Defence of him and his 


Land, againſt every Rebellion, Power 


and Might reared againſt him, Sc. 


ſee the Statute. So that both by this 


Ad, and the Judgment of Law before 
this Act, even in the Reign of a King 
who is ſuppoſed to have introduced 

the Dittind a 

King de Jure, the Perſon in Poſſeſſion - 

of the Royal Stile, Title and Power is, 


ton of King de facto and 


and ever was the Perſon to whom Al- 


legiance is due, and againſt whom 


Treaſon 
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Treaſon may be committed. As for 


| King Charles the Second, the Judges 
5 after his Reſtauration reſolved that he 
| was King de facto as well as de Ju- 


re, from the Moment of his Father's 

Y . Death ; and certain it is, that if he 

was not, no body elſe was. I omit 

diſcufling other Queſtions which have 

t been ſettled upon this Point, as that 

0 a titular King, the Husband of a 

1 Queen Wannen, is not within the 

t Meaning of this Clauſe; but that the 

1 Heir or Succeſſor of a King is within 

1 it, and that from the Death of his 

Anceſtor, as alſo a Queen Regnant, 
becauſe theſe Matters do not fall un- 

der Conſideration upon the Occaſion 
which in the firſt Page is alledged 
as the Motive for compiling this 
1ü1%%/½ͤf ͤͥ Fp ͥ P 
Siect. 14. As to the third Point, What 
is a compaſſing or imagining the Kings 

Death within this Statute? This may 
be explained in equipollent Words of 
more common Uſe, as going abaus, 
or contriuing. Whatever the going 
about, or compaſſing may be, or what - 
ever external 222 be ſo called, 
moſt certain it is, that the imagiuiug 
or contriuing is merely internal, and 
r 1 2 an 
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16 A ſhort Diſcourſe © 


an Act of the Mind, and could only 


have been cognizable by God; if not 
interpreted by ſome external Action. 


Well therefore is it ordained by this 


Statute, that the Criminal be there- 
of attainted, provably of open Deed, 


that is, I conceive, by good and fſuf- 


* 


ficient Proof, which manifeſts that the 


Heart of the Criminal did imagine or 
contrive this Treaſon. But as this 


Statute which reduced Treaſons to a 
Certainty, has ever ſince been eſteem- 


: 


ed a principal Bulwark of the Safety 
of the Subject, ſo the learned in the 


Law have in all times been laudably 


r e in charging the Crime ac- 
i 


prove and illuſtrate that Charge. By 


this Judgment of our Law that the 
Treaſon is in the Intention, and not in 


the Execution of the Act, the Perſon 


is guilty whoſe mind is guilty; he is 

guiley though he fails in the Attempt ; 
he is guilty. though he never could 
find his Opportunity to make the At- 


tempt; he is guilty, and that Guilt 


hall 


cording to the Statute. Upon this 
Clauſe they do not charge To 

Act as the very Treaſon, but charge 
the Treaſon. in imagining- and com- 
paſſing, and then lay the overt fact to 


- overt. 
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be has done any open Act which 


roves that he intended it, as was faid 


to 5 


before. This properly carries us on 
n Guan i | 
Set. 15. The fourth Point, vis. 


What is an overt Act within this Sta- 


tute ? If divers conſpire the Death of 


the King, and conſult of the manner, 


and thereupon provide Weapons, dc. 


for the Execution, this is ſuch overt 
Act. C. P. C. 12. So if they only con- 
ſpire and agree 2 for, | the Conſultation 
and agreement are open Acts. Lord 


Stafford's Cale, State Trials Vol. 3. 
208. Cha#nock's: Caſe; Stare . Trials 


Vol. 4. 581. therefore where Books 


ſay that Words alone do not conſtĩtute 
ſuch overt Act, the Propoſition is to 


be underſtood with a Diſtinction be- 
tween Wards which only import an 


Affirmation or Negation, and Words 


which tend to Action. This Diſfe- 


rence is well warranted by ſeveral ad- 


judged Caſes, for which ſee Hale's H. 
P. C. ch. 13. The ſeveral Acts of Par- 
liament which have made certain Af- 


firmations or Negations to be Treaſon, 
are fo far from overthrowing this Dif- 


erence, that they 2 | 
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Perſons if they give too much credit to 
the Opinions of private Men, who have 
written Comments to the contrary. 


 Sef. 16. Conſpiring with a foreign | 


Prince to invade the Kingdom, is 
ſuch an overt Act. Dr. Storie's Cale. 
13 Elis. Dyer. 298. b. Conſpiring the 


Death of Queen Elizabeth and meet- 


ing to conſult of the manner how to 


effect it. 1 Aud. 104. See Layer's 
Trial. Aſſembling to levy. War againſt 
the King to depoſe, or reſtrain him, 


and it is highly perillous to diſaffected 


or to enforce him to any Act, the 


Earl of Efex's Caſe temp. Bliz. ' 


rifing in Arms to reform Abuſes, 
perhaps may not conſtitute this Overt 


Act; but may be conſtrued only the 


Treaſon contained in the Clauſe of 
levying War: unleſs ſuch War happens 


afterwards to grow into a direct War 


againſt the King; as it may, by their 


fighting che King's Forces ſent to 


5 ſuppreſs them. 


Sedt. 18. It may be proper zn chte 
Place to obſerve, that the Impeach- 


ment of the Earl of Derwentws- 


ter and fix other Lords, by the 


Houſe of Commons, 2 Geo. 1. to 
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Which the ſaid Earl and the reſt of 


the Lords (ſave one) pleaded Guilty, 
was for imagining and OR the 
he Overt 


Death of the King; and t 
Acts laid are, 1. Agrecing, Con- 
ſpiring and reſolving to levy War a- 


gainſt the King, to depoſe and mur- 
ther him, and to deprive. him of his 


| Royal State, Crown and Dignity. 


2. Aſſembling to raiſe Rebellion, 


with great Quantities of Arms, c. 


and forming an Army of the King's 
Subjects, in order to Wage War in N 
Favour of the Pretender, and levying 


War againſt the King, and in an ho- 


ſtile Manner marching through and 


; invading ſeveral Parts of the King · | 
dom, and unlawfully ſeizing Horſes, 


Sc. of many good Subjects, and 


Guns, Oe. for carrying on their 
traiterous Purpoſes. Anc 


3. Cauſing 
the Pretender to be proclaimed as 


Eing of theſe Realms, and ſeizing 


the publick Money for the Pretender s 
Uſe, and cauſing the Pretender to be 
prayed for as King of theſe Realms. 


4. Seizing the Town of Preſton, and 


fighting the King's Forces there, and 


cauſing a horrid Slaughter of many 


faithful Subjects. 80 that here = 


20 A fhort Diſcourſe 
laid, 1ſt, The conſpiring to levy War. 
2, The aſſembling for that Purpoſe, 
and ſeizing Goods and Arms. 3. The 
avowing the Royalty of the Preten- 
der: k | | 
of War, vis. Fighting the King's 
Forces, and ſlaying his faithful Sub- 
jects. St. Tri. Vol. 6. p. 6, 7, 8, 28. It 
may be further obſerved, that the 
Lord High Steward (Lord Conußer) 


ſoners, introductory to the pronoun- 
cing Judgment, tells them, their 
Crime is an Attempt to deſtroy the 


tural Conſequence, the Ruin of the 


bringing a laſting and univerſal De- 
ſtruction on the whole Kingdom. 
To deſtroy the King, ſays he; is a Con- 
this is not only true in the Notion of 
Law, but almoſt always ſo in Deed 


doe Remark, that there are "bur 4 
few Hours between Kings being re- 
| duced under the Power of 'Preten- 


Pr 
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nd 4. The conſummate: Act 


in his Speech to the Lords the Pri- 


King; and hence he infers as 4 na- 


whole Fabrick, and razing the very 
Foundation of the Government, and 


ſtruction of Law on their Actions, and 


Fee w=s 0 Dj My wml wm» 


and Reality. Tis a' trite but very 


ders to their Crown, and their Graves. 
Set. - 
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Sec. 19. On the Impeachment of 
the Earl of Minton, Sir Foſeph Je- 


ll, one of the Managers for the 


Houſe of Commons, ſhews that the 


levying War is laid in the Impeach- 
ment as an Overt Act of imagining 


and compaſſing the King's Death; 
and alſo, that the levying War is 


charged as a ſecond Species of Treaſon, 


and that the Overt Acts are the form- 


ing an Army, marching in an hoſtile 


Manner, ſeizing a Town, and ſight- 
ing with the King's Forces. St. Tri. 
Tol. 6. P. 28. n 15 15 OL” 1 " 
_ Sef. 20. In the Trial of Francis 
Francia, upon an Indictment, com- 
Pune and imagining. the King's 
eath, is the Treaſon laid, and the 
Overt Acts are conſpiring to levy 
War againſt the King in favour of 
the Pretender; conſpiring and agree- 
ing to ſollicit and procure Aſſiſtance 
from Foreigners, to carry on that 
War, and writing Letters to require 
ſuch Aſſiſtance. Sr. Tri. Vol. 6. Þ. 60. 
- -Seft. 21. The Indictment of Chri- 
ſtopher Layer is for High Treaſon, 
upon the ſame firſt Branch, vis. com- 
paſting and imagining the Kings 
cath. The Overt Acts are conſ piring : 
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22 A ſhort Diſcourſe 
and agreeing to levy War againſt the 
King, and 2 that Purpoſe publiſhing 
a traiterous Writing, 3 an 
Exhortation and Promiſes of Reward, 
to perſuade the Subjects to levy War 
againſt the King, for the traiterous 
| Purpoſes aforeſaid ; and conſpiring, 
by an armed Force, to exalt the Pre- 
tender to the Royal Dignity, and re- 
taining Men to levy War againſt the 
King, for the Purpoſes aforeſaid'z and 
conſpiring to take and impriſon the 
King. This is the laſt of the Trials 
which is in Print, for any Caſe of 
High Treaſon. OC LITE 
Set. 22. Theſe Inftances ſhew how 
extenſi ve this firſt Branch of Treaſon 
is in its Nature; and although levy- 
ing War is, doubtleſs, a ſubſtantive e 
Branch of High Treaſon' in itſelf, D 
yet there can be no Inconvenience in pt 
allowing it to be an Overt Act of the 
- Hirſt Species, viz. of imagining and th 
compaſling the King's Death, eſpe- W ol 
cially fince Stat. ) W.3. c. 3. by which ot 
it is enacted, that No Evidence 5 
% ſhall be admitted or given of any. le 
« Overt Act, that is not expreſly laid ly 
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© in the Indictment againſt any Per- m 
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on Layer's Trial, it was allowed to | 


ive Evidence that he had been at 


| Rome, and correſponded with the 


Pretender, as a further Evidence of 
the Overt Acts laid in the Indict- 
ments, ſome of which were con- 
ſpiring to raiſe the. Pretender, by 
an armed Force, to the Crown, and 
for that Purpoſe to depoſe the King: 
though on Behalf of the Priſoner it 
was ſtrongly urged, that ſuch Cor- 
reſpondence is made High Treaſon 
by Stat 13 & 14 W. z. and not being 
laid in the Indictment, ought not to 
be proved on this Trial. St. Tri. 
Vol. C. Pp. 28. on that Trial, the O- 
vert Acts in Eſex, from which Coun- 
Pl the Jury came, were, conſulting to 
ecure the King, and publiſhing a 
Declaration for a Rebellion, and this 
proved but by one Witneſs: theſe were 
eld fafticient Overt Acts, and intitled 


the Crown to prove other Overt Acts 


of the fame ſpecies of Treaſon in 
other Countries by other Witneſſes. 
| "ina, As bo che next e er 


levying War, it hath been ſo frequent- 


ly made, in the framing of Indict- 
ments, the Overt A& to ſapport the 
Charge of Treaſon in imagining and 
compaſling the King's Death, hg 3 
| . hath 


24 A ſhort Diſcourſe 


hath cauſed an Objection to be made, 


that it is a redundant and uſeleſs Ar- 
ticle in the Statute 25 Ed. 3. for, ſay 


the Objectors, if every Intention of 


levying War doth imply an Inten- 


tion to kill the King, or in other 


Words, to be an Overt Act of ima; 
gining and compaſſing his Death, 
there was no Need of making the 
levying of War, a diſtinct Species of 
Treaſon; for it was com prehended 
in the former: But this Argument is 
improperly put, by ſuppoſing a Pro- 
poſition which is not maintained by 
any Body, vis. that every Intention 


of levying War, implies an Intention 


to kill the King. It was never main- 
tained, for Example, that a Riſing to 
pull down all Incloſures, or to pull 
down all Bawdy-houſes, implied an 
Intention to kill the King. Lord 

Chief Juſtice Hale ſays, it ſeems not 
to be an. Evidence of an Overt Act to 
prove the compaſling the King's 
Death, when it is ſo diſcloſed upon 
the Proof, or if it be particularly 
laid in the Iudictment; though Pri- 
mn ſacie, if it be barely laid in the 


Inditment, as a levying War againſt 
the King it is a good Overt Act to 
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of High Treaſon. 
ſerve an Indictment of com paſſing the 
Kings Death, until upon Evidence 
it Mall be diſcloſed to be only to the 
Purpoſe aforeſaid, and ſo only an inter- 
retative or eonſtructive levying of 
ar: Yet this levying of War may 
become a direct War againſt the King, 
as by fighting his ae ws wu _ | 
| BB faid before. | | 
_*Seft. 24. But it Is proper to con} : 
der this Branch of levying War as a 
Subſtantive Treaſon in itſelf, and to 
make it ſuch, there are three Requi- 
fites upon the very Words of the Sta- 
tute, 1. Levying of War. 2. * ainft 
the King. 3. In his Realm. That is, 
135 The Act 76 be done. 2. The Perſon 
againſt whom to be done. Tod The | 
ace Where to be done 8 
"Seb. 25. As to the Act. es 5 
. of many Rioters if they be 
© not arrayed in a warlüke manner, — | 
0 march in Poſture of War, doth not 
Wake this levying of War, Again, A 
Conſultation to levy War and 1 | 
158 15 1 3th amount to an overt 
the it Species of Treaſon, 
oh compiſſing”1 Klage Death, 
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Treaſon. As formerly when the Ba- 
rons were very powerful, they have 
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1 ſhort Diſcourſe 1 
vied. C. P. C. 9. As to the ſecond 


otherwiſe 5 4 1 170 1 + 65 


Sect. 26. Though War be levied in 


a warlike manner, it will not be 


marched with Forces againſt each 


other in a warlike manner; or where 


4 great Number of armed Perſons ri- 
otouſly aſſemble to redreſs a private 


2 as to pull down a particular 
Incloſure, this is but a great Riot. 


Sec. 27, The Wars which within 


this Clauſe ſhall be ſaid to be levied 


againſt the King, are therefore either 


thoſe which are directly againſt his 


Perſon or his Armies, to depoſe, or 


Impriſon, or otherwiſe injure him, 


or thoſe which by Conſtruction are 


againſt him, v22; levied to reform A. 


buſes, as to alter Religion, to raiſe 


the Wages of Servants or Labourers, 
to throw down Incloſures generally, 
- Theſe, and the like Inſtances, axe 
War againſt the King, .and Treaſon 


within this Clauſe of the Statute C. P. 


1 


C. 10. fer in theſe and ſuch like In- 
flances, the Offenders take the royal 


wh 


Power into their own, Hands, K 
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Seck. 28. If many conſpire to leyy 
War, and only ſome of them levy it, 
all that conſpired are guilty of High 
Treaſon: For, here is a War aQtually 
levied, and all are principals in Trea- 
= T7 
Selt. 29. The Cafe of a great Num- 
'ber of People 20 Car. 2. Kol. 70,890. 
Was, a hundred or more aſſembled, 
armed, and marched in a warlike 
manner with a Banner diſplayed. to 
pull down Bawdy-Houſes, all the 
Judges except Hale, held it High 
"Treaſon with in this Clauſe of this 
Statute, and ſeveral of the Offenders 
were executed accordingly. * 
_  Seft. zo. It is not improbable that 
if the Crown had been as able to prove 
"the Intentions as the Actions of theſe 
Men, they might as juſtly have been 
puniſhed upon the firſt Clauſe of that 
Statute, as upon the ſecond: For, if 
the Deviſers and fomenters of that 
- Diforder could have ſeen the Matter 


are proceed without Interruption for a 
aſon how Days, they doubted not to have 
-- £8 'encreaſed the Numbers to thouſands, 
"and have carried their Work of Re- 
royal formation to Mhite ball, where the 
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$8. 31. It is remarkable that the 
Makers of this Act of Treaſons were 
apprehenſive there might be ſome 
Danger of extending this Clauſe. of 
levying War too far by Conftrudtion, 
therefore in the ſame Statute they 
have declared, that if any Men ride 
armed ſecretly, with Men of Arms, 
againſt any other, to ſlay, rob, take, 
or detain him till he has made Fine, 
or Ranſom, or had his Deliverance, 
' It ſhall not be judged Treaſon, but 
mall be judged Felony, or Treſpals, 
according to former Laws, and as the 
eee, 
Sett. 32. It is neceſſary to remem- 
ber, eſpecially at this time, that if 
War be levied againſt the King, and 
others bring them Relief of Victuals 


7 


for fear of Death, and retire as ſoon 


as they are able, this is not a levying 
of War. C. P. C. 10. It ſeems the 
Law would be the ſame in caſe they 
had been compelled by Force to march 


with ſuch Rebels; for that purpoſe 


fee the Earl of Minton 's Trial, State 
Trials Vol. 6. where he is called upon 


buy the Managers, and the Lord High 


Steward, to ſhew that he was uneaſy 
„ marching with the Rebels, or com- 


of High Treaſon. 29 
_pelled to ſtay with them. It alſo ap- 


pears there, that a Party of Highlan- 
ders, about 5c, went off at the 


Borders of England and Scotland, and 


nothing, except his own. Inclination, 
hindered his departing” along with 


them; for, he went alone to them to 
perſwade them to continue their Pro- 
greſs Southward, along with the reſt 
of the Rebel Army, and not prevail- 
ing with them, he left them, and re- 


turned to that Body: MICA was march- | 
ing into Englaud. 


Sect. 33; Going in a n mat- 
ner, armed, to the number of 300 to 
ſurprize the Archbiſhop of Cantet- 


bury, who was a privy Counſellor, 


was held Treaſon by all the Judges of - 


. 


Set. 34. And at abe for? tins, 


ten of the Junges agreed, that break- 
ing a Priſon where Traitors are con- 
fined, and cauſing them to eſcape, is 
Treaſon, although the Priſon-breakers 
did not know that there were any 
Traden chere. Cro. Gur. 583. M. Jones 
455: 


Seck. 33 Where ene in Ton- 
don aſſembled, and marched armed, 


: m6 in a d waslike manner to break 
„„ wy: Fries 


; 30 A ſhort Diſcourſe | 


— 


offered Violence to the Sheriffs and 


the Queen, although they did not in- 
tend any Evil to the Perſon of the 
Queen, and ſeveral of them were ex- er 


mies, either upon their March, or in 
their Quarters, this is a levying War 
-9againſt the King upon Stat. 25 Ed. 3. 
But if upon ſome Injury done by the 
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Priſon and deliver others out of Pri- 
fon, and kill the Lord Mayor, and 


others who reſiſted them, it was ad- 
judged High Treaſon upon Stat. 13 
Elis. for intending to levy War againſt 


ecuted. 2 And. 2. e 
Sec. 36. Holding with Arms, a II 
Fort againſt the King and his Power, F 
is a levying War againſt the King u 
within this AG, C. B. C. 100 ot 
Sedct. 3. So fortifying a Houſe pur - fi- 
poſely to oppoſe the King or his tl 
Forces, is a levying War againſt the 1 


King. 


Set. 38. If hs King's aida ah 
the time of Hoſtility or Rebellion in of 
the Kingdom, be aſſaulted as Ene- th 


Soldiers, or upon ſome ſudden falling 
out, the Countrymen riſe upon them, Iſl - n« 


this is not a levying War againſt the MW th 


King, unleſs it be intended for the g 


er of ſome traiterous Deſign: but 


3 Ne 


it may be a great Riot, or Felony in 


I High Balle 8 | 


the Aſſailants if they kill any Perſon. 

Se. 39. Where a great Number of 
Weavers, vis. 1 500, roſe to deſtroy | 
Engine-Looms, and did deſtroy many 
in wee Counties, and other Goods 
of the Maſter-Weavers, and refuſed to 
de part upon Proclamation, and affront- 


ied the Magiſtrates, and were armed 


with Staves, Hammers, and ſuch like 
Inſtruments, but no other Weapons. 
Five Judges thought this a) Treaſon 
upon the Clauſe againſt levying War; 
or upon a Stat. 13 Car. 2. the other 
five Judges did not concur, therefore 
they were proſecuted ne! as Rioters. | 
1 Hale's H. 143. 
Sec. 40. The Place is this: third 
thing confiderable as to this Offence 
of levying War againſt the King; ; and 


this 7 is to be in his Realm. 


Sett. r. Some ſay that ki ir 
e are comprehended within the 


Realm, for, ſay they, the narrow _ : | 


Seas are of the Ligiance of the Crown 
of England. This Argument does 


not ſeem congluſi ve. Treland is of _ 


the Ligiance of the Crown: of Eu. 
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= 4 ſort | 
there, is not committed within the 
Realm of England. 
Sekt. 42. But if the Conſtrudtion of 
this Statute is ſuch, as to the narrow 
Seas, it is next conſiderable where the 
Trial is to be; and it is ſaid it ſhall | 
be in the County next adjacent to tbe 
Coaſt, by an Indictment found by 
[Jurors for that County, before ſpecial 
Commiſſioners of Oyer and Terminer. 
v. 5 R. 2. Trial 54. or before the 
Court of King's Bench. 40 AB. 25. 
But if it were held that the Seas 
were not within the Realm, the Of- 
fence would be triable in any County 
the King ſhould appoint, by Force 
1 28 H. 8. ch. 558 or 35 K 8: 
G 
Set. 43. By Sud 32 H. 8. KY a2 
All Treaſons or Miſpriſions of Trea- 
ſons, committed in "Wales, may be 
ted and tried in ſuch Shires, 
ud. before ſuch: Commiſſioners as the 
N King ſhall a 5 in like manner 38 
a ws: Facts had been committed in 
1 feen Shires. E If this be in force. 
Seck. 4%, By Statzas H. 8. 2. All 
op manner of Offences, being then al. 
Fbready made er declared, or after ito 
| An W or declared, by any the 
aws 


1 High. 7 hs. 


7 ; 
3 and Statutes of this Realm, to 
be Treaſons, Miſprifions of Treal 5 

an 


or Concealments of Treafons, and 
committed by any Perſon or Perſons, 


out of this Realm, ſhall be inquired 
of, heard and determined before the 
King's Bench, by good Men of the 
Shire where the King's Bench ſits; 
or before ſuch Seeta in ſuch 
Shire as ſhall be aſſigned by dhe 


Ying s Commiſſion by lawful Men of 


the ſame.Shire, as if ſuch Crime had 
been committed in the ſame Shire. P 
„Seck. 45. Statute 19 Geo. 2, reciting 
mong other Things) the preſent Re- 
Sion enacts, that all who are or 
ſhall be on or before the firſt of Fa 0 
, 1546, in actual Cuſtody, for 
the ſaid Rebellion and High Treaſon, 
be proceeded againſt for the 
Ti Treaſons, before ſuch Commiſ- 


ſioners of yer and Termiuer, or 


Gaol- Delivery, in ſuch Counties or 
Shires of this Realm, as ſhall be al- 
ſigned by the King's Commiſſion un- 
der the great Seal, by good Men of 
the ſame Counties or Shires reſpective- 


ly, as if the e hag Mis e . 
e wa 
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: 0) Keck. 46. If any Indictments a zainſt 


ſuch Offenders be found in the Coun- 
ty or Shire where the Offence was 
committed, the Offenders. may be 


15 r a gainſt on ſuch Indictments 
ſuch Treaſons, before ſuch Com- 


miſſioners, c. and in ſuch Coney 


Sc. as ſhall be affigned by the Kin 

Commiſſion, Ge. by good Men of t 8 
.fame Counties, Cc, and ſuch Indie- 
ments ſhall be certified to the Com- 


miſſioners by Certiorari, and no Chal- 


lenge for the County, Shire or Hun- 


'dred, to be allowe „but Challenges 
for want of Freehold in the ſame 


be "County where Trial, and all other 


due Challenyes ſhall be allowed. 
. Seft. 47. By the ſame Act, Peers 
indited, are to be tried by thei 


| Peers. * 


Seck. 48. This Aa is not to alter 
the Place of the Indictment or Trial, 
unleſs the Perſon indicted, Oc. be 
proved to have been actually f 


Arms, or to have perſonally jolged 
with others, while in Arms, in the 


Rebellion or War charged in the In- 


''£ dictment; on Failure of ſuch Proof, 


the Perſon to be acquitted, to "the 


| A Intents e ny ſhould have 
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: of | Hig b Treaf, 911. : 3 y | 
been, if this Act had not been 
Seck. 49. And to, remedy Difficul- | 
culties in Trials for High Treaſon, 
and Miſpriſion of Treaſon, in Scor- 
land, with reſpect to Qualifications of 
urors there, it is alſo enacted, that 
in all Times heteafter, every Perſon 
may be ſummoned and returned to 
be a Juryman in Trials for High 
Treaſon, and Miſpriſon of Treaſon, 
in Scotland, who ſhall at the Time of 
ſuch Trial be poſſeſſed in his own 
Right, or in the Right of his Wife, 
of Lands or Tenements, as Proprie- 


tor or Life-Renter within the Shire, 


Ste wartry or Place where ſuch Trial 
ſhall be, or from whence the Jury is 


to come, of the yearly Value of forty 


Shillings ſterling, at the leaſt, or va- 
lued at thirty Shillings ſterling per 
Aunum, in the Tax-Roll of the ſame 


Shire, or Stewartry; and for want 
thereof, or for other lawful Cauſe, may 


be challenged. See the Act at large. 
Sekt. 50. The next Branch, and the 
laſt which we ſhall now confider of 
the Statute 25 Ed. 3. of Treaſons, is 


| that which relates to thoſe who aid. 


the King's Enemies in his Realm, | 


Steidg g them Aid or Cottifor in bis tic 
Keim, or elſe where. fu 
'S Jett. 51. The King's Fabmics' are Wl Ac 
Foreigners; ; for, Rebels are not Ene- 
8 but Traitors. And with, re. 
thr to Foreigners, it is not neceſſary 
War be ſolemnly denounced; 
Fe there are many Inſtances of Wars 
which have not. been ſolemnly de: 
nounced or proclaimed, and yet they 
were very Wars; and adhering to 
5 Enemies is Treaſon, within this 
ranch of, the Stature. _ 
Seck. 52, And further, if the Sub- 
beit, of a foreign Prince or State, 
| Whole, Sovereign is at Amity with 
our Kine, makes War upon our King, 
Adherence to ſuch Syn .o making 
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| ; War, i is High Treafon 5 ſuch Fo- 
| . an Enemy, See I Hale R 
C 15 br er. 


Seft. 5 3. Fore reigners adhering." to 
their Prince in War with ours, are 
not within this Statute, unleſs under 
our King's Protection. 
ell. J4. Nor Subjects of England, 
who happen to reſide in the Country 
| 25 t War with us, unleſs they aſſiſt in 
the War, or refuſe to return home, 
| upon privy Seal, or. upon Proclama- 
tion 


* - 


of High Treaſon. 3 
; de 150 Notice thereof; and this ki 
f fuſal only, ſeems to be an Evidence of 
> Adherence. Ibid. e | 
2 Svct. 55. If. a foreign prince be fn 
bs Amity with ours,” yet if 'a 'Suby ect 
y follicits by Letters ſuch foreign Pricce 
; to invade this Realm, he is Saihy of 
8 High Treaſon; but perhaps more 
1 properly under the firſt Branch, vis. 
y of of compaſng the King's Death, than 
0 under the l A we ot for adhging to 
is the King's Enemies. 
: Sekt. 56. A Britiſh Subjekt being 
„taken Priſoner b by an Enemy, ſwears 
„ Pealty to him, if done voluntarily, it 
his Not adheting, Sc. but if done for 
"A Fear of his Lite, arid he returns as 
fr ſoon as he may to his natural Allegi- 
ance, it is not an Adhering. F 
7 $ef. 9; Giving up a Fort, 88. 
treacherouſly,” is an adhering Oc. 
but if 'the Surrender was by Po | 
dence or Cownrdice, it 16 rather an 
Offence" agaipſt ce. Daw. - "Bas 
1 Her 1s 5 on C ALIEEG 
K. 38. By Statüte ) une, cb. 5. 
9900 the rſt of 70 1788 Ctimes 
Which ate High Preaſon or Miſpri- 
gs oe tea ſon in HLA, ſhall” be 
9 ſuch in Scotlant; ard 2 
. 
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are ſo in England; and after that 
ons of Oyer aud Terminen in Scot. 
land, under the great Seal, three of 


of the Quorum, to inquire of, hear 


are many other Proviſions in this 
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ture upon extraordinary Occaſions, it 
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Sect. or. Juſtices of Oyer. and T 
miner ſpecially ſo called are by Com- 


their Circuits, and others named with 
them. to enquire by the Oath, 0 


ſhall be ſuch in Scorland; but what 


Time, the King may iſſue Commit: 


the Lords of the Juſticiary to be in 
the Commiſſion, whereof one to be 


and determine ſuch Offences. in ſuch 
Manner as is uſed in England. There 


Statute, for which, ſee the Act at 
_  Seft. 59. As Commiſſioners of Oyer 
and Terminer and Gaol-Delivery, are 
the Perſons who moſt uſually take 
Cognizance of Offences of this. Na- 


may be acceptable here to ſay ſome- 
thing of each of theſe Judicatures. 

Set. 60. The Court of King's 
Bench is the ſupreme and ordinary 


Court of Oyer and Terminer. _. 


Ter- 


* - 3 


miſſion. This Commiſſion is uſually 
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granted to the Juſtices of Aſſize in 
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Seck. 62. Commiſſioners of Oyer and 
Terminer before their Seffions, iſſue 
. 2 Precept to the Sheriffs. See the 
or Form, Raft. Ent. 443. I. There may 
in be 4 Commiſfion of Aſſociation of 
de others to them, and Writs to admit 

ch Seck. 63. They may continue their 
re Commiſſion by Adjournment; but if 
iis they fir without Adjournment, their 
at Commitiſion is determined; and it 
is fitteſt to enter their Adjournments 
er on Record, and ſometimes neceſſary. 
re $2 64. Iſſuing a new Commiſſion 
ke of the ſame Nature in the ſame 
. County, and notice thereof, deter- 


it ! mines their Commiſſion, ſo does a 


Superſedeas, unlefs it be renewed by 
JJ TE, 
Seti. 65. Their Precept | iſſues to 
the Sheriff fifteen Days, at leaſt, be- 
fore their Seſſion, by three Commiſ- 
fioners, at leaſt, Quorum unus, un 
der their particular Seals, by which 
they command him to return twenty- 
four good Men for a Grand Jury at 
ſuch 4 Day; and the Sheriff is to re- 
turn his Panel anne xed to the Precept. 
Sekt. 66. Regularly they do not 
proceed upon Indictments taken be- 
8 > 2 2 fore 


1 
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40 4 Sort Diſcouiſe 
fore other Courts, unlęſs taken before 
other Commiſſioners of Over and Ter. 
miner, or unleſs their Coppmntſyon be 
ſpecial for that Purpoſe, See Star. 
1 Ed. 6. 6. . and the Hat. 190 Geo. Ir 
88 

Sedt. 67. When a Traitor, ce 
pleads to an Indictment before 

©y do got award 4 Precept. to. the 

heriff ore tenis, to return a Jury, 
(as Juſtices. c of Gaol- Delivery do,) but 
they make it 700 1 under their 
Seals, or ive Fe of "t tee of them 


2 
66.1 The Proceedings. bete 
Conmiionn of Oyer and Terminer 
5 very expeditious; for ab- 
4 $a Time, allowed between, the 
25 of their Precept, ſummon- 
ing the Grand Emp cl and their 
actual. 111 N ey 22H £9. 15 

the 


the reſt 0 in 
Day, 70 wit, . IT 


ment, Pn 


cept for Wo 15 $51" 
th bach 0 Judgment. But i in 
com prehen d 
ß ie Ref de this is. altered; 
for y Rig ratute, I. The Priſoner 
ly to have a r * hg, ae 
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of High Treaſon. 47 
de Days before the Trial; there- 
f fore the Finding and the Trial muſt 
de at leaft'five Days aſunder. And, 
„2. The Priſener is to have a Copy of 
by, the Panel of the a Fury: two; 
10 Days before the Trial; therefore the 
Gs, making the Precept, and Return of 
„ I it, and the Trial require more than 
© nes fn 31 Abs bo I ff 
V5 Soc. 69. All their Precepts and Pro- 
ar ceſſes are to be in the Names, and un- 
If der the Seals of the Commiſſioners, or 
m three of them, whereof one to be of 

the Quorum. Tho' in a little Book in- 
titled, A Form ana Method of | Trial: 
of  Commoners in Caſes of High Trea- 
ſon,” and Miſprifion of High Treaſon, 
&c. it is directed that four ſuch- 
Commiſſioners join; and tis ſaid this 
Book was publiſhed by the Approba- 
tion of the Judges of England, for 
the Aſſiſtanee of Judges in Scotland, 
after the Union, in Caſes of Treaſon; 
the: Laws of England concerning 
Freafon having been introduced into- = 
Fcotlang: by Stat. 7 Anne, and the- 
Laws of Scotland on that Head in a. 
great Meaſure repealed. But it does 
not ſeem that this Neceſſity for four 
Commiſſioners to: join has been. made: 
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by any Ad of Parliament; we may: 
therefore be at Liberty to gueſs that 
this Number was ſuppoſed to be made 
requiſite by the Terms of the Com- 
miſſions to be iſſud. 
e Set, 10. | Special [ Commiſſions of 
Oger and Terminer may be made 
for ſpecial Offences; and without the 
Aid of an Act of Parliament, it hath 
been practiſed in the Caſe of Treaſon, 
that where an Indictment was taken 
before Juſtices. of Oyer and Termi- 


ner in the proper County, a ſpecial 


Commiſſion has iſſued to determine 


that Indictment in another County; 
but then the Trial muſt be by a Jury, 
of the County where the Offence, was, 


committed. See Sect. 45, . 
Sect. 51. Juſtices of Gaob Delivery 


are by Commiſſion under the great 
Seal directed uſually. to five, or any; . 


two of them, Quorum unus, Sc. to 
deliver the Gaol in ſuch 4 County, of 
the Priſoners there: theſe Juſtices 
iſſue a Precept to the Sheriff, among 
other Things, to return Grand Juries 
and Petty Juries, and to proclaim the 
Gaol- Deliser . 8 
Sedct. 32. Juſtices of Gaol- Delivery 


may take an Indictment, and proceed 
ve 10 "275. 0 
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to the Trial and Judgment on the 
ſame Day, except in ſuch Caſes of 
Treaſon as are within Stat. 7 W. 5. 
ch. 3. ſupra, C. 67. 75 

Sec. 73. Theſe Jae may com- 
mand the Sheriff ore tanus, without 
any Precept in Writing, to return a 
Jury. They may deliver Priſoners by 
Proclamation, where no Indictment is 
found; and may take Indictments of 
ſuch Criminals as are in Gaol ; and 
as they uſually have the ſeveral Power, 
of Qyer and Terminer, GaokDeli- 
very, and the Peace given in their 
Commiſſions, they always make up 
their Records by Virtue of all their 
Powers; and fo. have the Benefit of 
all the Commiſſions to ee Error. 

Sekt, 74. Judges of Gaol- Delivery 
may take Indictments of high. Treaſon 
againſt, Perſons, in Gaol, and proceed 
to Trial and Judgment. 4 Inſt, 169. 
They may give Judgment, or award 
Execution upon a former Conviction, 
or a former Judgment. 15 H. 7. 5. 5. 
Stat. 2d Go Cys: 1 

Sed. 15. The juſtices of Gaol Deli 
very or of the Peace, may in open Seſ- 
fion reform all Panels returned before 


them, by putting out; and putting 
12 5 | ; in 


in Names of Perſons. The Command 


is ore tenus; therefore if the Priſoner 


challenges off ſo many that there do 
not remain a ſufficient Number of the 
Panel, as he may twenty peremptorily, 
or without Cauſe, in Felony, and thir- 


ty-five in High Treaſon; and as many - 


as he can, for Caule ; yet before Ju- 
ſtices of Gaol- Delivery, it will not 
avail him: for, the Sheriff by the 
verbal Direction of the Court imme- 
diately enlarges the Panel. 


Sekt. 76. Having briefly an a 


View of the Crimes propoſed to be; 


_ conſidered, and of many Reſolutions | 
concerning them, and of the Courts 
where they moſt probably will be 
tried (in the Caſe of Commoners we 


mall now ſay a little concerning ow 
Method of "Trial of Peers. | 


Set. 37. The Trial of a Wine ways 
be upon Indictment, or Impeach- 


ment, and in each Caſe before the 
Whole Body of temporal Lords of Par- 


liament. If a Peer be tried by Im- 


eachment, he cannot have the Be- 
nefit of Stat. TH z. ch. 3. Which al- 
lows the Priſoner many Advantages 


for his Defence, which he had not at 


common Law z the moſt W 5 
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| of High Treaſon. = 
them, in the Caſe of a Peer, is > uf 


ſſiſtance of Counſel, to make his full 
Defence. The caſe of impeachments, 


| is excepted in Jos f and ac- 


cordingly on the Earl of Minton s. 
Trial, 2 Geo. 1. though he was ear- 
ly allowed Counſel to aſſiſt him to 
prepare his Anſwer, yet on the Trial 


they were not allowed to compare the 


Evidence, or to reaſon upon Facts, 
nor to argue a v. Queſtion or Doubt 


fot Law, unleſs his Lordſhip would 


be oſe the Point. The Solem- 
nity — 85 e Trial of a Peer, upon an 


Impeachment, may be there re 


State Trials Fol. 6. near the begin. 
ning. 
Set. 78. If an Lodidment be a- 
Ka a Peer for a Capital Offence, it, 
all be removed to the Houſe of 
Peers. by a Writ of Certiorati, and, 
there 8 Proceedings ſhall be upon it, 
if the King appoints an High Stews, 
ard. All the temporal Peers of Tt: 
gland are Jodges, and the ſixteen w be ; 
fit for Sotland, and all the Peers of 
Great Britain, which have been made 
ce * N A Deer, den 5 
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46 MA ſhort Diſcourſe 
ut himſelf upon his Peers, Judgment 
all be given againſt him as a Trai- 
tor. 2 Ruſh, 94. Lord Aualey's Trial. 
Sec. 79. By the Common Law, 
twelve Peers at leaſt ought to be pre- 
ſent, and find the Priſoner guilty, but 
if more Peers be prefent, the Verdict 
is to-be by the Majority, ſo that twelve 
at leaſt agree to it; therefore before 
the Stat. 5 W. z. cb. z. it was ufual to 
have at leaſt twenty-three Peers on a 
Trial. There were twenty-ſeven on 
Lord Audley, for ſeveral Felonies in 


the Reign of King Charles the firſt. 
But now by this Statute all the Peers 


ſhall be ſummoned at leaſt twenty days 
before the Trial, and every one ap- 


pearing, ſhall have a Vote, having 


taken the Oaths, SGS. ; 
Set. 80. A Peer cannot challenge 
a Peeras his Judge, or Trier, al- 


though he was one of the Commif- 
fioners of Oper and Terminer, before 


whom the Indictment was found. 
Moor 621, 622. Keil. 54, 58. 


_ Seft. 81. The Lord Steward, after 


Verdict given, may take time to ad- 
viſe upon it, for any point in Law "4 
and his Office continues until his gi- 
ving Judgment: and yet it is but a 


„„ © 
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it, in the Preſence of the 
and if he deſires it, he may be heard 
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have the Opinion of the Judges upon 


riſoner, 


ef High Treaſon. 47 
Commiſſion pro hac Vice. 2 Ruſb. 95. 
_ Seft. 82. The Peers, if they have 
any Doubt among themſelves, as to 
matter of Law, propoſe it to the 
Lord High Steward, and may alſo 


* 


by his Counſel before the Judges give 
their Opinion upon the Point. Vide 


dict in the Abſence o 


Lord Mobun's Trial, State Trials 
Vol. 4. But the Peers give their Ver- 
the Priſoner, 


who is afterwards brought to be in- 


" 
. 


formed of the ſame, and to receive 


Judgment; which the Lord High _ 
Steward pronounces in the ſame Form 


as in the King's Bench; he then 


breaks his Staff or Rod, and declares : 
his Commiſſion determined, and it is 


determined accordingly, - : 


3 


* 


- wag 


_ Seb. $3. The Sgt. J . 3. ch. 3 ; 
which has been often mentioned alç25 
ready, recites, that it is moſt juſt ang 
reaſonable. that . Perſons proſecuted _. 
Mould not be debarred of all juſt and 
equal Means for Defence of their In 
nocencies, and enacts that any Perſon _* 9 
indicted for High Treaſon, where 
any Corruption of Blood may be made, 
CORTE Ä 


all have a Copy of his Indifiment 
five days at leaſt before the Trial, (but 
not the Names of the Witneſſes) his 
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er for -Miſprifon of ſuch. Treaſon, | 
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Agent requiring the fame, and pay:- 


ing a Pee not exceedi 425 Shillihgs. 
113 


And may make his Defence by Coun- 


Fel, and by Witnefles upon Oath. 
The Court are to aſſign him two ſuch | 
. Counſel as he fhall name, and they 
ſhall have Acceſs to him at all ſeaſon- 
able Hvurs. N. Y. the Examina- 
tion of Witneſſes upon Oath, is en- 


larged to all Trials of Treaſon and 
Felony, by Star: 1 Anne, cb. 9. 


** 


Set. 84. By the fame Statute j N. 


3. no Perſon is to be indicted, ttied, or 


\ 


attainted for ſuch Offences, but upon 
the Oaths and Teſtimony of two lay: 


ful Witneſſes,” either both to the fame 
Overt Act, or éne to one, and che 
bther to another Overt AR of the 


ſame Treaſon; unleſs the Party will 
lingly, without Violence, ih ope 


Court confeſſes the ſame, ſtand mute, 
or refuſes to plead, or in caſe of High 
Treaſon, challenges peremptorily a. 
5 the Jury. Where 


bore thirty-five of the Jury. When 
a Party"qutltwed may "come" in zal 
be tried, he fhall have the ſame Ad- 


1 _ vantages, 


OOO” ⁰ʒ en ras 


ſufficient. 
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 vahrages// If wo, diftinst. Heads af 


Treaſon be laid in one een 


and one Witneſs to one of them, anc 
another to ha gther, it ſhall not be 
Sec. 8 ʒ. No Parka is to be. 28 


cuted for the Treaſons, c. in j NV. 3. 


ch. z. unleſs the Indictment be found 
by a Grand Jury within three Years 


after the Offence committed, except 


a Deſign, Endeavour, or Attempt 3 
allafingts. the King. 2. Whether 
this does not extend to 115 Si : 
Priſoners are to have Copies of th 
Panel of the Jurors two Days be 


the Trial. It has been reſolyed, —— 5 
this 15 need not contain the Addi- 


tions of the Jurors, ſee Zayer's Trial 
They ſhall alſo have the Proceſs of 


the Court to compel Witneſſes to apr 


pear; for more Matter ſee the Act at 
Large. It does not extend to Trea- Fi 
ſons relating to the Coin or Great ar 
Privy Seal, Sign Manual, or Signet; 
-ngr to Proceedings i in Parliament; but 
ee Sec, 82. ad finem and the Earl f 

Mintoms Wil, State Tr rials Vol. G. 

8 16 G0: Was 
N54. ; 86. The Sende lands, at- 
0 of Hi gb. 2 by Star. 14 A 

ing » 
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and 14 N. 3. ch. 3. and holding G. 
reſpondence with him, or ny employ- 


ed by bim is made Treaſon by the | 
fame- Act, and Trial given in any 


County, if Offence committed out of 
the Realm. The like Law as to cor- 
teſponding with his Sons, 19 Geo. 3. 


And for attainting them if they land or 


attempt to land in Great Britain or 
'Treland; and for Offence committed 
dut of che Realm to be inquired of 
and tried in ſuch Counties or Shires a8 
he” Ring by le Commiſſion mall 28 1 


1 87. By Shar. 4000 ty th, 16. 


Henry Viſcount 'Bolingbroke, was re; 


quiteck to render himſelf at or before 
roth of September 1715. in De- 
acht thereof to be thenceforth attaint- 
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